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Introduction

For many years after its reunification, the Federal Republic of Germany was, perhaps,
not a middle power but a modest power in international affairs. It operated preferably in
coalition with others, in multilateral settings such as the United Nations, guided by
international law and with an aversion to the use of military power. Certainly in the early
years after reunification of the German Democratic Republic with the Federal Republic of
Germany in 1990, it was aware of fears within Europe and elsewhere for the resurrection
of a Central European giant that would undo the long road West which, according to the
historian Heinrich August Winkler, it had been travelling for two centuries. During a
meeting of European heads of state and government only a month after the fall of the
Berlin Wall in November 1989, the British Prime Minister Margaret Thatcher had remarked,
with the minimum of subtlety that was her trademark: ‘We beat the Germans twice and
now they're back.” To her mind, reunification was out of the question. Only, of course, it
wasn't.

Nonetheless, history weighed heavily on the foreign policy of a reunited Germany. In the
last decade of the twentieth century it became a champion of right over might, of human
rights and of an international rule of law. Realpolitik was not the country’s creed. First
and foremost foreign policy seemed to be a matter of norms. At the end of the twentieth
century an awareness in the country’s foreign policy establishment of the meaning of
German history for its contemporary foreign relations fitted a European Zeitgeist that nur-
tured idealism in international affairs after decades of cold war. In the United Kingdom
Robin Cook, Foreign Secretary in the new Labour government, also aimed to add an ethi-
cal dimension to the United Kingdom’s foreign policy with human rights at the heart of it.

By 1998 German diplomats were at the helm of successful negotiations on the establish-
ment of an international criminal court, at the end withstanding massive United States
opposition (as well as opposition from China, India and the Russian Federation) to a
European Union backed treaty. ‘There is nothing so strong as an idea whose time has
come’ was the favourite motto of the German chief negotiator Hans-Peter Kaul. After the
establishment of the International Criminal Court (ICC), German diplomats kept working
on proposals to add the crime of aggression (to many minds ‘the mother of all crimes’
and one with a particular place in German contemporary history) to its subject matter
jurisdiction. They succeeded partly at a 2010 conference of states parties to the ICC.!

1 In 1998, at a diplomatic conference in Rome, 120 out of 160 participating states voted
in favour of the adoption of the Statute of the International Criminal Court. According to

9
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A sense of historical responsibility was, of course, not the only driver of German foreign
policy. To many politicians and policymakers it was at least equally important to show
that after reunification Germany was a normal European country among others, albeit the
number one in terms of size of its economy and population. Therefore exceptionalism,
Sonderweg and like notions were not particularly popular in German foreign policy thinking.
In 1999 after heated political debates the Red-Green coalition government of Chancellor
Gerhard Schrdder decided to team up with Atlantic and European allies in Operation Allied
Force, a NATO bombing campaign against the Federal Republic of Yugoslavia (FRY). Its pro-
ponents considered Operation Allied Force a humanitarian intervention aimed to prevent
and stop ethnic cleansing in the autonomous region of Kosovo, which nine years later
would declare independence from Serbia, a successor state of the FRY. Without preceding
Security Council mandate, the NATO operation clearly seemed to lack legality under inter-
national law. But to Schrdder, political relations with major allies like France, the United
Kingdom and the United States seem to have been more important than legal niceties. It
was not Germany's role and certainly not in its interest to blow up Western alliances.
Schroder wanted Germany to be a normal European country.

For Joschka Fischer, then-Minister of Foreign Affairs and leader of the Greens (die Griinen)
considerations of humanity trumped issues of legality. Fischer defended German bombs
on Yugoslavia with the view that in this particular case one political guiding principle, No
More Auschwitz, took precedence over another one, No More War, though, not unexpect-
edly, some took issue with the seeming analogy between major Nazi crimes and the
crimes perpetrated by the FRY government in Kosovo. What did No More Auschwitz actu-
ally mean: no more genocide, no more crimes against humanity, no more mass atrocities,
no more grave human rights violations? And where did German responsibility for stopping
such crimes committed abroad by other governments start and end?

From different arguments the social democrat Gerhard Schrider and Joschka Fischer
came to the same conclusion and so, within nine years after reunification and on a shaky
legal basis at best, Germany was willing to go to war, albeit a relatively small one.

In later years Operation Allied Force became a textbook case of what some called illegal
but legitimate armed intervention. It triggered the Responsibility to Protect debate that

Article 5 of the Statute, the Court would have jurisdiction over genocide, crimes against
humanity, war crimes and aggression, while it would only be able to exercise jurisdiction
over aggression after a future agreement of states parties on the definition and conditions
for the exercise of jurisdiction over this crime. At a review conference in Kampala in 2010
states parties reached agreement on a definition and conditions for the exercise of
jurisdiction, but also agreed that activation of the Court’s jurisdiction with respect to
aggression would be conditional upon a further positive decision by the Assembly of States
Parties after 1 January 2017.
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would result in a somewhat opaque doctrine agreed by the World Summit of 2005, cele-
brating the 60™ anniversary of the United Nations.?

In 2002, only three years after Operation Allied Force, German foreign policy makers had
to face the question of armed intervention abroad again. This time the discussion was
even more complicated since it was not an issue of humanitarian intervention like in
Kosovo (nor a matter of collective self-defence with UN Security Council blessing like the
military action against Afghanistan in response to the 9/11 attacks by Al Qaida in New
York and Washington). In 2002 and early 2003 the issue was whether military action
should be taken against Iraq for possessing weapons of mass destruction (WMDs) and
shielding this possession from the rest of the world, while international inspections had
found no evidence of the resumption or continuation of a WMD programme in Iraq. Atlan-
tic allies were disagreeing seriously with each other on the appropriateness of military
action, even in the Security Council, on which Germany would serve a two-year term as of
1 January 2003. Aiming to be ‘a normal Western country’ was of no help to German
policymakers this time. In fact, without consensus in the UN Security Council, NATO or the
EU, neither normalcy nor modesty could serve as a guiding principle for German diplo-
macy. Schréder and Fischer decided not to side with the UK and US and thus to oppose
military action against Iraq. They were not convinced that Iraq actually had an active
WMD programme at the time; furthermore, unlike Operation Allied Force in 1999 military
action in Iraq would not be a humanitarian intervention and there was no international
consensus anywhere they could join. Reluctantly Germany was on its way to become a
rather big middle power with a voice of its own.

Germany took another important step on the road to major power status when it unequiv-
ocally put forward its candidacy for a permanent seat on the UN Security Council (and
preferably with veto power) in 2004. By that time it was a major troop contributor to UN
peacekeeping operations and the third largest financial contributor to the UN. But UN
reform has always been an intractable process and Security Council reform even more so.
Germany had built up political credit with many UN member states during its 2003-2004
term at the Council. Nonetheless, opposition, also from at least three of the five perma-
nent Council members, to a permanent seat for Germany (as well as for Brazil, India and
Japan) proved too powerful.

2 In this doctrine national sovereignty is considered to be a responsibility of states, not
an (absolute) legal right or power. As part of their sovereignty, states have a responsibility
to protect their populations from genocide, crimes against humanity, ethnic cleansing and
war crimes. The international community has the responsibility to encourage and help to
protect populations against such crimes, if necessary by collective action through the
Security Council in accordance with the UN Charter.

11
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When in 2005 Angela Merkel entered the Chancellery and Frank-Walter Steinmeier the
Ministry of Foreign Affairs, tensions were mounting with some Western allies, among
them the US and the UK, about Germany’s role in Afghanistan. Germany, while seeking a
permanent seat on the Security Council, was willingly participating in development pro-
jects, civilian reconstruction and military and police training activities, but only very
reluctantly in antiterrorism and military operations. It left the high-risk military work to
others, critics said. Nonetheless a series of problems and crises closer to home would
define the foreign policies of the three governments led by Angela Merkel since 2005.

Shortly before Merkel came to power, referendums in France and the Netherlands had
smashed the European Constitution project. The constitution was meant to become a new
legal basis for the EU and was agreed, but not yet ratified, by EU member states in 2004.
After a period of reflection, in which referendums on the European Constitution were put
on hold in several other EU member states, the German EU presidency managed to rescue
much of the agreement that was reached in 2004 in the Lishon Treaty which was signed
by the then 25 member states in December 2007 and entered into force, after ratification
by all, two years later.

The constitutional crisis was followed by a series of economic and financial crises that
began in 2008 and would especially hit Cyprus, Greece, Ireland, Italy, Portugal and Spain.
For reducing deficits and public debts some EU member states needed massive financial
assistance in order to avoid bankruptcy. Unavoidably Germany was going to be the larg-
est creditor among the EU member states in whatever solution would be found. On the
other hand, the German government was vehemently opposed to making the EU or the
Eurozone into a “transfer union”, in which Germany and a few other EU member states
would pay the bills of “fiscally irresponsible countries”. Debtors had to foresee strict con-
ditions aimed at economic restructuring as well as far-reaching interference with their
financial and budgetary policies. Germany did not hesitate to show who was calling the
shots. That some debtors would protest that their national sovereignty was being cur-
tailed in an unacceptable measure, and therewith their national democracy trampled
upon, did not impress Berlin.

The economic and financial crises in the EU and the Eurozone were followed by a humani-
tarian crisis when in 2015 more than one million Syrian, Afghan, Iraqi and other asylum-
seekers reached the EU. Many of the Syrians who fled the war in their country of origin
stayed in Turkey before trying to reach Europe. In order to regulate the flow of asylum-
seekers, the EU reached a much criticized agreement with Turkey in which irregular Syrian
asylum-seekers landing in Greece after 20 March 2016 would be returned to Turkey. In
return the EU would resettle more Syrian refugees residing in Turkey (on a one-in, one-out
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basis), substantially increase financial support for Syrian refugees in Turkey and, condi-
tionally, provide visa liberalization for Turkish nationals. Again, the German Chancellor
was taking the lead in the EU and on behalf of the EU. But also, of course, in the interest
of Germany itself, which was receiving more than a third of the asylum-seekers that
reached Europe, while its willingness to continue to do so seemed to be rapidly diminish-
ing by early 2016.

And there, of course, it became clear that self-image and reality sometimes clash, also
in foreign policy. Many German and foreign critics would say that all along in everyday
practice German foreign policy had been driven primarily by (narrowly defined) national
interests rather than by concerns about the international rule of law and the state of
democracy and human rights abroad. They could, for instance, point to Germany’s arms
exports record. The country has been one of the biggest arms exporting countries behind
the US, China and Russia. Its willingness to sell weapons and other military equipment
to countries in conflict areas or with reports of serious human rights violations, seemed
at odds with its reluctance towards the use of force in international affairs and its
human rights promotion abroad.

Some have argued that in Germany, like elsewhere, domestic politics have always been
an important determining factor in foreign policy. In that sense too, Germany has been a
normal country all along. From this point of view, Gerhard Schrider’s stance against the
invasion of Iraq found its main origin in electoral politics. In 2002 the German public was
opposed to a military adventure in Iraq and far more critical of the US than only a few
years before, and the Chancellor was seeking re-election.

One could, perhaps, say that after Kosovo, Iraq, several EU crises and Germany’s coming
out as an (aspiring) major power in the EU and the UN, recalibration of values and inter-
ests, of perception and reality, of idealism and realism in German foreign policy was
bound to happen. If not to set the historical record straight, then simply to realign words
and deeds.

At the Security Conference in Munich in January 2014, Federal President Joachim Gauck,
Minister of Foreign Affairs Frank-Walter Steinmeier and Minister of Defence Ursula von
der Leyen reflected, not without coordination, on German foreign policy. Their basic mes-
sage was that Germany was ready for, and had an interest in, sharing more responsibility
for international peace, security and stability. Since then both foreign policy and security
policy have been thoroughly reviewed.

13
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What do these reflections, recalibration and reviews mean for the idealistic strand in Ger-
man foreign policy, especially for the protection and promotion of human rights abroad?
We hope that part of the answer and impulses for further discussion can be found in the
essays in this volume in the Shifting Power and Human Rights Diplomacy series.

The views expressed in the contributions that follow are those of the authors and do not
necessarily reflect positions of Amnesty International, its Dutch section or the Strategic
Studies team. Most essays were written before the dramatic events that happened in Ger-

many and France and the attempted coup d’état in Turkey in the Summer of 2016.

Doutje Lettinga and Lars van Troost

14
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Michael Krennerich

The German government acknowledges human rights and pursues an active bilateral
and multilateral human rights policy. Its specific implementation, however, is weighed
against the interests of economic, security and refugee policy. Despite Germany’s com-
mitment to human rights, in practice no consistent human rights-based approach is
taken that encompasses the various areas of policy.

In 2014, the Federal Minister for Foreign Affairs, Frank-Walter Steinmeier, initiated a
thorough review process under the slogan “A Fresh Look at German Foreign Policy”. The
results of this process, which lasted one year, encouraged the Federal Foreign Office in
its endeavours to assume more responsibility on the international stage. The greatest
emphasis was placed on early, decisive action both in urgent crises and in the preven-
tion of and follow-up to conflicts. In view of protracted armed conflicts and rapidly grow-
ing numbers of refugees, crisis diplomacy has continued to grow in importance. What
does Germany’s human rights (and foreign) policy look like in this context? And how does
it fit in the overall picture of the political interests of a country of which the economy is
based on exports and which has become an important host country for refugees?

Principles of Germany’s human rights and foreign policy

The German government acknowledges universal human rights and officially views human
rights policy as a cross-cutting task encompassing all areas of policy. This also includes
the protection and promotion of human rights around the globe. In numerous official
documents and statements, the German government has characterized human rights
as the “core of a foreign policy based on values and guided by interests”. The mandate
to respect, protect and promote human rights is derived from the German Constitution
(“Basic Law”). Furthermore, it is founded on Germany's membership in international
organizations (United Nations, Council of Europe, etc.) and is based on numerous interna-
tional and regional human rights treaties ratified by Germany.

Ever since 1990, the consecutive German governments have rendered an account of their
global commitment to human rights in a human rights report to the Bundestag every two

15
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German foreign policy and human rights

(to three) years. The reports highlight thematic priorities and detail the government’s
activities and initiatives in the field of human rights both at home and in the wider world.
At the request of the Bundestag, as of 2005 an action plan for human rights is included.
These human rights reports reveal that the German government is pursuing an active
multilateral and bilateral human rights policy in various aspects of its foreign relations,
embedded in the Common Foreign and Security Policy (CSFP) of the European Union.

For example, the German government specifically advocates human rights issues both
bilaterally and together with EU partners as set out in the EU Human Rights Guidelines.
These issues include worldwide abolition of the death sentence, combatting torture, pro-
tection of the freedom of religion or belief, of the press and of opinion, protection of the
human rights of children and women, and protection of human rights defenders. With
regard to LGBTI people, it opposes the criminalization and discrimination of homosexuals.
Furthermore, the foreign and development policy of Germany advocates internationally for
economic, social and cultural human rights, above all for the right to housing, the right to
adequate food as well as the rights to safe drinking water and sanitation.

However, official reports of the government tend to show its actions in a favourable light.
Additional, critical information, specifically from non-governmental organizations (NGOs),
is required to complete the picture of the human rights policy pursued by the German
government. Only then can gaps and points of criticism be seen. The reports of “Forum
Menschenrechte” (Forum Human Rights), for example, a network consisting of approxi-
mately fifty member organizations with a critical eye on Germany’s human rights policy,
are revealing. The Forum Menschenrechte criticizes the fact that the acknowledgement of
human rights is reflected only insufficiently or not at all, for instance, in the practice of
German and European refugee policy as well as their foreign economic policy.

Who shapes the human rights foreign policy of Germany?

16

Despite a certain “parliamentarization of foreign policy”, this policy is still considered to
be the domain of the executive, also regarding human rights. The Federal Chancellor and
her Foreign Minister are the most influential figures to shape Germany’s human rights
profile in public. The question of who Angela Merkel or Frank-Walter Steinmeier meet and
to what extent they take a stand on human rights issues has repeatedly led to public
debate in the past years on the importance of human rights in foreign relations. However,
the human rights policy is not limited to the public appearances of high-ranking mem-
bers of government. In fact, it is implemented bilaterally and multilaterally in day-to-day
business.
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In principle, it is the responsibility of the Federal Ministry of Foreign Affairs to combine
and coordinate foreign policy activities in the field of human rights as well. Bilateral and
multilateral human rights policy is its preserve, for example in the corresponding bodies
of the United Nations (Human Rights Council etc.), the OSCE, the Council of Europe and
— within the framework of the Common Foreign and Security Policy — of the European
Union. The office of the federal government’s Commissioner for Human Rights Policy and
Humanitarian Aid, created in 1998, is attached to the Federal Foreign Office. The Federal
Ministry for Justice and Consumer Protection, which has its own Representative of the
Federal Government Relating to Human Rights, and the Federal Ministry for Economic
Cooperation and Development also play an important role. Other ministries sporadically
take the stage in foreign policy according to their field of responsibility when they partici-
pate in decisions of the German government or of international organizations that affect
human rights directly or indirectly. This includes the Federal Ministry of Defence, for
example, in the deployment abroad of the German armed forces, or the Federal Ministry of
the Interior with regard to combatting international terrorism, or migration and refugee

policy.

This means that other ministries must be considered, within the scope of their portfolios,
regarding foreign policy decisions that affect human rights. Occasionally, these minis-
tries also take responsibility for individual matters. (To name just one example: the
Federal Ministry for Labour and Social Affairs is primarily responsible for the Interna-
tional Covenant on Economic, Social and Cultural Rights, IESCR.) Although the Federal
Foreign Office is a powerful ministry, the assignment of departmental responsibilities is
strictly observed within the German government, and cabinet decisions are coordinated
in advance between ministries. If an agreement cannot be found, decisions are usually
postponed until general acceptance is achieved. (This explains why, for example, ratifi-
cation of the Optional Protocol to the IESCR has been “studied” for years.)

Within their portfolios, however, the ministries attach varying degrees of importance to
human rights and follow their own agenda, which is how the supposed inter-ministerial
character of Germany’s human rights policy is insufficiently applied in practice. The
demands of the human rights policy are still not applied consistently in many areas
(security, migration, foreign economic policy, energy, environment, etc.). Ultimately, strong
political will and effective coordination would be needed in order to establish human
rights in Germany as a comprehensive inter-ministerial policy. Agreement is difficult to
achieve at times, even between the mandates to promote human rights — which are
essentially complementary — of the Federal Foreign Office and the Federal Ministry for
Economic Cooperation and Development.

17
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Multilateral and bilateral human rights policy

18

The German government has ratified most of the key treaties and their optional protocols
on the international and regional protection of human rights. At a global and regional
level, it also campaigns for the ratification of human rights treaties and the recognition
of corresponding monitoring instruments. However, Germany itself needs to make up
ground in this respect.! For example, the following have not been ratified:

l. The International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Family;

[l The Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights, which stipulates a complaints procedure, amongst other things;

lIl.  Protocol No. 12 to the European Convention on Human Rights, which contains a
general prohibition of discrimination;

IV.  The Revised European Social Charter, including the corresponding collective
complaints procedure;

V. As well as various ILO Conventions, including ILO Convention 169 Concerning
Indigenous and Tribal Peoples.

Non-ratification is essentially due to the resistance of ministries that would be or are
responsible for implementation of these treaties at home. On the international stage, this
compromises the legitimacy of Germany’s human rights policy. Germany also loses credi-
bility regarding the commitment of its foreign and development policy to economic, social
and cultural human rights if it is not even prepared to recognize a complaints procedure
for the International Covenant on Economic, Social and Cultural Rights. At least Germany
regularly publishes its State Reports on ratified treaties. However, the implementation of
concluding observations of treaty bodies at times leaves something to be desired, for
example with regard to combatting racism or workplace gender equality. The criticism
voiced by UN human rights treaty bodies — not least of the non-ratification of human
rights treaties — is also addressed within the Universal Periodic Review procedure.

0f the many international and regional bodies of human rights protection in which
Germany participates, it is the United Nations Human Rights Council (HRC) itself which
provides an important forum for Germany’s human rights foreign policy. Germany has
successfully applied for the third time for a seat on the HRC (2006-2009, 2012-2015,

1  The claim on the official website of the Federal Foreign Office that Germany is a
“signatory to all important human rights treaties of the United Nations and their optional
protocols” is incorrect: Auswaertiges Amt (2016) principle. Available at:
http://www.auswaertiges-amt.de/DE/Aussenpolitik/Menschenrechte /GrundsaetzeMRpol
itik_node.html.
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2016-2018). In the 10th cycle (2015), Germany appointed the President of the HRC, who
earned much praise from NGOs for his performance.

However, Germany’s portrayal of itself in the Universal Periodic Review could be more
self-critical. The recommendations of other states commented on the still pending ratifica-
tion of the International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Family and the Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights, on better provision for the National Preventive
Mechanism for implementation of the Optional Protocol to the Convention against Torture,
as well as on better measures to combat racism. The German government accepted many
recommendations from the UPR process (www.upr-info.org). Although the Federal Foreign
Office is not willing to submit to the good practice of voluntary mid-term reviews, it keeps
the recommendations on the political agenda.

Its participation in resolutions of the HRC reveals an ambivalent picture (cf.
rights-docs.huritech.org). At times, the German government takes a proactive role. In
2014 and 2015, Germany was one of the main sponsors of resolutions, for example, on the
right to safe drinking water and sanitation (together with Spain) and the right to ade-
quate housing (together with Finland), and also on the right to privacy in the digital age
(with Brazil and others) as well as on the state of human rights in the Syrian Arab Republic,
Belarus, Myanmar and the Democratic People’s Republic of Korea (together with many
other countries). Germany also acted as the main sponsor of resolutions on freedom of
religion or belief and children’s rights.

However, in many cases the German government leaves the active part, also in terms of
sharing work, to other countries. The endeavours to elaborate on a UN Declaration on the
Rights of peasants and other people working in rural areas, or resolutions such as the
declarations on the right to development and the right to peace of 2014 and 2015, were
not approved or were even rejected by the German government. Furthermore, Germany
looks askance at the creation of an international legally binding instrument on trans-
national cooperation activities and other business enterprises with respect to human
rights. Generally, Germany attempts to harmonize its voting behaviour in the Human
Rights Council with that within the EU or the Western European and Others Group (WEOG)
at the UN. The Human Rights Council has issued Germany with a standing invitation
regarding Special Procedures.

Bilaterally, Germany uses a series of instruments to promote human rights. Here, it
either acts alone or, wherever possible, within the framework of the Common Foreign and
Security Policy of the European Union. The emphasis is on specific human rights dialogue
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or addressing human rights as part of general political dialogue. At the annual talks
with the NGO network “Forum Menschenrechte”, the Foreign Minister asserts that human
rights are addressed in talks and dialogue of the government (however, to date no inde-
pendent assessment of such endeavours has been made). Individual cases are also dis-
cussed, for example, via démarches (silent diplomacy) or public statements of the
German government or of the EU. Where necessary, the German Government participates
in the implementation of UN Security Council resolutions on sanctions via the EU or in
individual sanctions determined by the EU within the framework of the Common Foreign
and Security Policy. The German government welcomes the removal of sanctions against
Iran in January 2016 and considers the nuclear deal with that country as agreed in 2015
a “historic success of diplomacy”. However, in 2015 there was disagreement — both
within the EU as well as within the German Government — as to whether sanctions
against Russia should be prolonged or relaxed.

Officially, the degree of political, cultural and economic relations also depends on
the state of human rights in the pertinent country. However, criticism is voiced by
non-governmental human rights organizations regarding the close cooperation with
authoritarian regimes that violate human rights.

Problematic dealings with authoritarian regimes

20

Globally, there is a growing number of countries that massively curb human rights, while
referring to domestic order and stability. How should they be dealt with? A lively public
debate is going on in Germany regarding this question. Some recommend the German
government to show restraint in its criticism of human rights and to pursue a pragmatic
approach of realpolitik with dictatorships, also in order to maintain the possibility of
exerting influence. Others demand that the German government voice clear criticism of
human rights violations and apply a resolute policy of human rights vis-a-vis dictators.?

The debate is about the conflict, often broached, between human rights and Germany's
diverse interests abroad. Without abandoning its human rights agenda, the German gov-
ernment is at times reticent with regard to (public) criticism of human rights violations,
s0 as not to place a strain on economic relations (for example, with self-confident eco-
nomic heavyweights such as China and India). Human rights demands also risk being
eclipsed, at least in the short term, vis-a-vis countries whose cooperation is considered
necessary in order to ensure political stability in conflict zones (see below) or to stem the
movement of refugees to Europe (Turkey, North African countries).

2 The contributions to the debate that were published in the well-respected weekly
Die ZEIT are of interest in this respect.
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On the other hand, it is also a question of how human rights can best be asserted
vis-a-vis authoritarian regimes. Here it is a question of sounding out and exploiting the
scope for asserting human rights in the relevant countries — and to take strategically pru-
dent action. The German government focuses on not breaking off dialogue, even with
“difficult partners”, and above all on discussing human rights in confidential talks. How-
ever, it could be questioned whether the German government does actually assess the
scope for asserting human rights, particularly with regard to the authoritarian regimes
Germany cooperates with, for example vis-a-vis countries in the Middle East (Qatar,
Saudi Arabia, United Arab Emirates, etc.) with which the German government maintains
friendly political and close economic relations. Or vis-a-vis Ethiopia, the “darling” of
development cooperation. Or vis-a-vis Kazakhstan, an important partner for raw materi-
als. Critical self-reflection is needed just as much as tenacity and creativity so as to find
the best way in each case to promote human rights under difficult conditions.

There is no master plan, neither can there be one. A shrewd human rights policy selects
the appropriate instruments from the large toolbox of a bilateral and multilateral human
rights policy according to country and situation. Therefore, pertinent analyses and strate-
gic planning are needed in order to identify the best ways and means of protecting and
promoting human rights in those countries. Despite all human rights strategy papers,
which are elaborated in the EU framework, strategic reflection on how human rights can
best be protected in each situation is not always guaranteed in German foreign policy.
There seems to be a lack of effective human rights policies tailored to individual countries
(such as Saudi Arabia and other Middle Eastern states) and applied consistently. All too
often the scope for political action is not exploited or the aim of promoting human rights
is lost in the daily routine. A special challenge is presented by the question how to
respond appropriately to the fact that authoritarian regimes have now developed effective
strategies to repel, discredit and prevent criticism of human rights from being voiced at
home and abroad. The Russian Federation is a case in point.

Restraint vis-a-vis democracies

In the section on human rights problems in the relevant reports of the German govern-
ment, human rights issues in established democracies basically do not appear; excep-
tions being, for example, the death sentence in the US and Japan. In the country section
of these reports, the countries of Northern America and the European Union are actually
excluded on purpose. This negative selection is intended and reflects the restraint
Germany exercises regarding shortfalls in human rights in these countries. Relations with
the US are especially sensitive. Guantanamo, Abu Ghraib, rendition flights via Europa or
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Opposing poles

global spying; any criticism by the German government, whether expressed in public or in
confidence, of the violation of human rights by the US has been very restrained to date.

With regard to EU countries, the German government tends to refer to the fact that the
European Commission monitors compliance with EU treaties and that all EU member
states are signatories to the European Human Rights Convention. In view of Germany’s
history and its economic clout, any criticism of human rights voiced by Germany is
unlikely to be much appreciated by many EU states. Nevertheless — and despite the fact
that Hungary played an important role in the reunification of Germany — the German
government has expressed its concern over domestic developments in Hungary and also
welcomes the corresponding treaty violation procedures of the EU. The German govern-
ment has also voiced criticism of domestic developments in Poland. In this case, the EU
Commission activated the rule of law mechanism, newly created in 2014. The question
of how the EU deals with authoritarian tendencies within the Union will become a test of
credibility for a community of values which demands and promotes human rights in
other regions of the globe. In view of the dissent within Europe on asylum and refugee
policy and the resulting crisis facing the European Union, it is now to be expected that
Germany will, in the foreseeable future, exercise restraint in its criticism of human rights
vis-a-vis the Visegrad Group, such as Poland and Hungary, in order not to exacerbate
disputes.

However, it is essential that democratic governments themselves respect human rights
diligently and are able to take a critical view of human rights issues in other democracies
in order to preserve their credibility when calling for the respect and protection of human
rights. Only in this way can sophisticated counter-strategies and counter-arguments
applied by authoritarian regimes be parried. Nor should criticism of human rights be
limited to violations of civil liberties and political rights. Foreign policy criticism on the
inadequate implementation of economic, social and cultural human rights in established
democracies is scarcely heard — for example, the unsatisfactory implementation of the
rights to food and health in India, with which Germany has a strategic partnership.

22

Crisis prevention and conflict management are a focal point of German foreign policy.? In
view of the many deaths, numbers of refugees and violations of human rights that are the
result of armed conflicts around the globe, this is of great importance in terms of human

3 And with the German Presidency of the OSCE in 2016, the German government is
focussing on handling crises in all phases of the crisis cycle (early warning, prevention of
conflict, crisis management and follow-up to conflicts).
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rights. At the same time, advocacy of human rights is an important part of crisis preven-
tion. This view is shared generally by the Federal Foreign Office. “When human rights are
systematically questioned, this means that social and political crises are looming and
strife is inevitable,” said Foreign Minister Frank-Walter Steinmeier in his speech to the UN
Human Rights Council on 3 March 2015.*

However, containing armed conflicts which bring about massive violations of human
rights, requires the cooperation of authoritarian regimes — in the case of Syria, for exam-
ple, this means the inclusion of Russia, Saudi Arabia and Iran. At the same time, the
German government fears further destabilisation of areas of conflict, particularly in
Africa and the Middle East. Somalia, Libya and Syria are warning enough. This results in
German foreign policy prioritizing stability over vigorous support for human rights. The
real danger is that the German government, despite any criticism it may voice regarding
human rights, will now come to an agreement with authoritarian regimes and not pro-
vide sufficient support for a change in the human rights record of such countries. The
question of how to deal with the repressive regime in Egypt, for example, was hotly
debated in Germany.

Especially sensitive is the question when cooperation extends to aspects of security
policy. According to the statements of the German government, it pursues a restrictive
policy of arms exports. However, the reports of the German government on arms exports
do not give the impression that permits are granted strictly in line with the Government'’s
own rules or that the observance of human rights is emphasized. Although the German
government always professes the contrary, in the past countries where human rights
were violated have been supplied with arms from Germany. For example, the fact that
arms were exported extensively to Saudi Arabia in recent years — although tanks were not
supplied after all — was an issue in terms of human rights.® Currently, the supply of
tanks to Qatar is giving rise to public criticism. The corresponding permits issued by the
previous government have not been withdrawn.

Although capacity building may well be important, nevertheless even in countries without
an overtly authoritarian regime, such as Mexico or Nigeria, it is to be feared that the sup-
port provided to combat drugs or terror can be counterproductive because the security

4 Auswaertiges amt (2015) Speech by Foreign Minister Frank-Walter Steinmeier at the
28th session of the United Nations Human Rights Council. Available at:
http://www.auswaertiges-amt.de/DE/Infoservice/Presse/Reden/2015/150303-BM_VN_
MRR.html.

5  See the official Military Equipment Export Reports by the government (available at:
www.bmwi.de) as well as the GKKE Arm Export Reports by Joint Conference Church and
Development (GKKE) (available at: www.gkke) (only in German).
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forces in those countries also commit severe violations of human rights. This applies all
the more to the support of police, border police and military structures in the Sahel or the
security programmes of the EU in the countries of North Africa. These give rise to serious
concerns and objections in terms of human rights. They also concern sensitive cooperation
with these countries in the field of migrant and refugee policy since these are countries
where human rights are violated or insufficiently protected. It is all the more problematic
that Morocco and Algeria, for example, are discussed to be classified as “safe countries
of origin” in Germany. Furthermore, the German government has been the driving force
behind the EU-Turkey refugee deal (March 2016) which has been criticized as a blow to
human rights by Amnesty International and other human rights organizations. There is
also the risk that the agreement serves as a blueprint for refugee deals with North African
states.

The current conflicts and refugees movements almost overshadow the “classic” tension
between economic interests and human rights. The foreign policy of an export-oriented
country such as Germany is always focused on foreign trade. In terms of human rights, it
is not only a question with whom Germany is cooperating economically. It is just as
important to ensure that economic cooperation does not infringe human rights (do not
harm!) or is possibly even used to protect and promote human rights. In this context, it is
interesting to see how Germany will implement the UN Guiding Principles on Business and
Human Rights in a National Action Plan, the elaboration of which is being coordinated by
the Federal Foreign Office and is to be adopted in 2016. After a multi-stakeholder process
lasting eighteen months, the results so far are rather disappointing in terms of human
rights, also because no legal obligations regarding the transnational activities of busi-
nesses are to be expected. Furthermore, it can be assumed that Germany, like other EU
member states, will continue to block the elaboration of binding rules under international
law for transnational businesses.

Closing remarks

24

The protection and promotion of human rights around the globe is the expression of moral
and political responsibility as well as a legal obligation. It is therefore an independent
aim of foreign policy in Germany. At the same time, human rights are an integral part of
foreign policy interests. Human rights play a key role, for instance, in the prevention of
violent conflicts and associated movements of refugees. They also promote the development
of poor countries and can help to create a stable environment for economic cooperation.
This view is generally shared by the German government; however, in practical terms,
striking contradictions can be seen. Demands for human rights are often considered as a
burden on crisis diplomacy and on relations with countries with which Germany cooper-
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ates in terms of economic, security and refugee policy. If the German government wishes
to assume more international responsibilities, human rights should play a central role,
also and especially in crisis situations.

2
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Ulrike Guérot

Germany’s foreign policy has become the object of detailed analysis, observations and
criticism. Whereas after World War Il the country had no autonomous foreign policy what-
soever, it has now become a major actor on the global scene and its foreign policy choices
tend to have a huge impact on the European Union and its strategic agenda. Germany
often tilts the balance between the US and Russia. For other big powers such as China,
Iran or Saudi Arabia, Germany seems often the only legitimate interlocutor, shaping the
agenda of key European dossiers. How has Germany evolved from a foreign policy dwarf to
one of the leading European foreign policy actors? This essay tries to explore the culture of
Germany'’s foreign policy making and its most recent developments and shifts, which are
to a large extent not driven by a strategic community, but by the interest of its export
industry.

The new German visibility in international relations

The general quest for leadership in Europe’s external relations is not new. The tricky thing
is that this quest was never directed at Germany, and still less at Germany alone. Tradi-
tionally, both France and the United Kingdom were the big strategic players in Europe. It
is largely forgotten in current discussions on the German leadership in Europe that the
whole European integration adventure was designed for Germany not to lead in Europe,
meaning more precisely: not allowing Germany to once more lead Europe into disaster. It
seems important to discuss the current German leadership question in EU affairs — and
Germany’s impact on the EU’s external relations, against this historical backdrop. The
historical backdrop tells us that the sheer fact that today we are discussing a German
leadership role for the EU in foreign relations is basically the opposite of the intention of
the founding fathers — or a serious contradictio in adjecto to the European project as
such. Words such as those spoken in 2011 by then Polish Minister of Foreign Affairs
Radek Sikorski that he feared German power less than he was beginning to fear Germany
inactivity therefore mark a paradigm change for Germany and the EU’s external relations
(Economist 2011). Before, Germany was rather a dark horse in European foreign policy,
and with reason.
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In recent years, however, Germany’s general position in the EU’s foreign policy, and espe-
cially its impact on EU’s external relations, has come to shine. Since quite some time
now Germany — or more precisely Angela Merkel — is generally considered to be the most
important actor in European foreign policy. She alone can talk to Putin. She has been key
in establishing the EU’s Minsk agreements regarding the conflict with Ukraine. She trav-
els to China, for business or solar energy matters. US President Barack Obama awarded
Merkel the Presidential Medal of Freedom. She is the leading figure — or the person being
most blamed — in the current European refugee crisis. She is paving the way for a refu-
gee crisis solution with Turkey. In short: she (more than Germany) is the one, the “indis-
pensable leader” as the Economist (2015) put it. Time magazine featured her as the
“most powerful woman of the world”,! and she was also listed for the Nobel Peace Prize.
Americans travelling through Berlin have no problem whispering that Germany “runs the
EU” and that the next US government — whichever that will be — would adjust to this.
Forget about the EU — go with Germany.

Germany never was in such a position, being so visible — and engaged — in foreign
affairs. And never it played such a pivotal role on behalf of Europe. Obviously, Angela
Merkel is not alone. German Foreign Minister Frank-Walter Steinmeier is highly engaged
in the Middle East talks in Vienna and Geneva about a solution to the Syrian war and the
threat of ISIS. This is no small thing, since Germany historically has a very specific rela-
tionship to the Middle East, especially to Israel, and has always resisted being a promi-
nent player there, much different from the United States, France or the United Kingdom.
But today, Germany’s shuttle diplomacy between Riyadh, Damascus, Bagdad and Vienna
is of key importance: nothing is done without Germany. And then there is business. A lot
of arms business, firstly. Germany has become the third biggest arms seller worldwide,
with an upward trend, selling arms into conflict regions too.? Cynics report that whatever
side in the disordered and complex war in Syria — Assad troops, ISIS warriors or rebels —,
they all use guns from Heckler & Koch. And the most recent German hope is of a strength-
ening of commercial ties with Iran in engineering and machinery industries, as the
economic relationship between Germany and Iran has traditionally been very strong and
the nuclear talks, in which Germany also took part, were finished successfully in October
2015. Germany is all over the place. Globally respected, if not admired. The underlying
structural conflict, however, is that Germany is path dependent from exports for its econ-
omy. The impact and influence of German export industry on foreign policy choices of
Germany is therefore a key factor. Yet, some choices of the German export industry might,

1  See Forbes (2016) The world’s most powerful women. Available at:
http://www.forbes.com/power-women/.

2 Bittner, J., M. Geis, . Lau & B. Ulrich (2013) ‘Deutsche Auf3enpolitik: Wir tun doch nix’,
Die ZEIT, 21 March. Available at:

http://www.zeit.de/2013/13 /Deutschland-Aussenpolitik.
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in strategic terms, not be good for Europe. Hence, Germany should not allow its export
industry to have a too big and uncontrolled influence over Germany’s — and thus Euro-
pean — foreign policy choices, as this is a bias for clear strategic choices. In conflicts like
the Syrian war this seems like a contradictio in adjecto, when Germany e.g. sells arms to
Saudi Arabia, which are used in the Syrian conflict, which it wants to resolve because it
triggers the refugees which are causing problems at home.

The metamorphosis of Germany as international actor

It's a bit like the story of the ugly duckling who became a haughty swan. Germany has,
within just a couple of years, adapted to a new role in its external presentation. It has sort
of grown into the world and international politics from the backbench to Europe’s master
class. Today, Germany is definitely an international player of the highest importance; the
question is whether this is good — or always good — for Europe or only for Germany.

It is important to state that the internationally shining Germany of today is the result of a
long and sometimes difficult learning curve. Germany, traditionally a bit shy and reluc-
tant in foreign policy, with a strong preference for military abstention and non-inter-
vention policies, needed a decade or so, and several consecutive circumstances such as
the Bosnian wars in the 1990s, to come to grips with a politics of international engage-
ment. For obvious historical reasons, politics of military abstention and non-intervention
have become a cornerstone of German political culture since the end of World War II. The
Bundeswehr was designed — and legally bound — to engaging troops only on Germany’s
own soil and for purely defensive reasons. The first events to make Germany move out of
this mentality — with a lot of constitutional trouble — were the Yugoslav Wars and their
genocide and ethnic cleansings in the 1990s. It was Joschka Fischer who brought an at
the time largely pacifist Green Party to accept that “no more war” must be complemented
by “no more Auschwitz”. Germany then participated in military missions in Serbia
(1999) and in Afghanistan (2001). Still, as the only country in the EU, Germany has a
Parlamentsvorbehalt (meaning parliament must vote on military missions); and, much
different from France and the United Kingdom, had for long a conscription army, which
only was abandoned in 2011. And a tacit rule — again much different from France and the
United Kingdom, who tend to make strategic and military choices alone if need be — is not
to participate in a military intervention without an international mandate from either
NATO, the UN or both. Germany, during the past decade, was thus striving beyond strict
defence, yet was not merely as interventionist as France or the United Kingdom. Even
though contributing to or participating in military or humanitarian missions of the EU, for
example in Chad in 2008/2009, Germany never was a front runner. Instead, it took a lead-
ing role in peacekeeping activities, flanked by ZIF, the Center for International Peace

29

Shifting Power and Human Rights Diplomacy | Germany



From normalcy to hegemony to impotence? German foreign policy and European external relations

Operations, which plays a leading advisory role for the German Foreign Ministry and
the Ministry of Defence. Anti-interventionist policy became the trademark, as it were, of
German foreign policy, its unique selling point, and this in a pretty categorical way. Where
France or the United Kingdom are more flexible to respond to new facts or changes in a
conflict, Germany tends to be firm. This was the case, for example, when France and the
United Kingdom both were considering arming Syrian rebels in 2011, but Germany
remained on a categorical no. As experts said at the time, this looked in the end like a
non-policy towards Syria (Khoury 2013). The German word for this is Vogel-Strauss-policy,
‘ostrich policy’, meaning policy while keeping its head in the sand, like an ostrich. It could
not remain like this for long. Germany needed another wake-up call.

The real boost of Germany in foreign and international relations, with high reciprocal
effects on the EU’s external relations, came only in recent years. Germany was confronted
with multiple complaints of its European partners, reproaching Germany for a lack of
international engagement — for example in Georgia in 2008, Libya in 2011 or Mali in 2013
—while foiling EU’s interest through bilateral business relations, for example with Russia
and with China (Kundnani & Parello-Plesner 2012). Around 2008, German Ostpolitik and
the intimate German relationship with Russ